From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au; senator.marshall@aph.gov.au; senator.crossin@aph.gov.au; senator.sterle@aph.gov.au; senator.wortley@aph.gov.au; senator.fisher@aph.gov.au; senator.watson@aph.gov.au; senator.sue.boyce@aph.gov.au; senator.murray@aph.gov.au

CC: gavin.ryan@aph.gov.au; alison.boardman@aph.gov.au; briony.sefton@aph.gov.au; rachel.boag@aph.gov.au; jan.badham@aph.gov.au

Subject: From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au; senator.marshall@aph.gov.au; senator.crossin@aph.gov.au; senator.sterle@aph.gov.au; senator.wortley@aph.gov.au; senator.fisher@aph.gov.au; senator.watson@aph.gov.au; senator.sue.boyce@aph.gov.au; senator.murray@aph.gov.au
CC: gavin.ryan@aph.gov.au; alison.boardman@aph.gov.au; briony.sefton@aph.gov.au; rachel.boag@aph.gov.au; jan.badham@aph.gov.au
Subject: In Response to Mr Carter’s email of 23 June
Date: Tue, 24 Jun 2008 12:14:36 +1000From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au; senator.marshall@aph.gov.au; senator.crossin@aph.gov.au; senator.sterle@aph.gov.au; senator.wortley@aph.gov.au; senator.fisher@aph.gov.au; senator.watson@aph.gov.au; senator.sue.boyce@aph.gov.au; senator.murray@aph.gov.au
CC: gavin.ryan@aph.gov.au; alison.boardman@aph.gov.au; briony.sefton@aph.gov.au; rachel.boag@aph.gov.au; jan.badham@aph.gov.au
Subject: In Response to Mr Carter’s email of 23 June
Date: Tue, 24 Jun 2008 12:14:36 +1000 From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au; senator.marshall@aph.gov.au; senator.crossin@aph.gov.au; senator.sterle@aph.gov.au; senator.wortley@aph.gov.au; senator.fisher@aph.gov.au; senator.watson@aph.gov.au; senator.sue.boyce@aph.gov.au; senator.murray@aph.gov.au
CC: gavin.ryan@aph.gov.au; alison.boardman@aph.gov.au; briony.sefton@aph.gov.au; rachel.boag@aph.gov.au; jan.badham@aph.gov.au
Subject: In Response to Mr Carter’s email of 23 June
Date: Tue, 24 Jun 2008 12:14:36 +1000In Response to Mr Carter’s email of 23 June
Date: Tue, 24 June 2008 12:14:36 +1000

Dear Mr Carter

You know best why I send emails to members of committee. You know you have provided fraudulent reasons and ignored first request of petition. You have not denied it. Have you?  

Should Australians at work have rights to obey the laws and Constitution becomes a question after first request of petition is not dealt with by the committee. 

Some members forward my emails to you. Apparently they believe the onus is on you, not them, to answer why you fail to address the first request of the petition, why you give fraudulent reasons in your letter.

You advise us to ‘turn [our] energies to more productive activities’, implicitly, you mean ‘more productive activities’ are needed for Australians’ constitutional right to obey the laws at work, but just fall short of saying what are ‘more productive activities’. We are trying to ‘turn [our] energies to more productive activities’. The common ground among members of committee, you and us is ‘more productive activities’ are needed for Australians’ constitutional right to obey the laws at work. 

Members of committee know what requests of petition are and what kind of misleading reasons have been provided. They can access diverse resources. Furthermore: 

a.
many Labor parliamentarians including members of committee have supported the first request of the petition, they want Australians have rights to obey the laws at work

b.
the Democrats Party have supported the first request of the petition as well

c.
Senator Marshall has advised Deputy Prime minister the committee would ‘decide whether any further action will be taken in relation to the petition’ but, the committee has not dealt with the first request of the petition 

d.
The Deputy leader of Opposition states: ‘I believe that a number of the issues you raised with respect to the constitutional right to obey the law at work deserve some attention’; however, the committee has not paid any attentions at all on ‘the constitutional right to obey the law’.

That is why no one has written to me that he or she is not ‘interested any longer in this matter’. You may say my email will not be answered because members of committee are unable to work out proper responses for your fraudulent letter. That is why we seek advices from members of committee before doing anything else.
It seems you respond particularly to my last email of 23 June. Comparing with previous emails the last email is more like a courtesy email as there is common ground among members of committee, you and us as outlined above.

.  

You know it is wrong to knowingly provide fraudulent reasons. Don’t you? Why are you doing that? If you hadn’t given fraudulent reasons, would your job have been in jeopardy?  

We really appreciate your response. It is very helpful to clarify the common ground. I look forward to receiving your response to this email.

Yours sincerely

Daming He

Cc: members of committee 

Subject: RE: Seeking suggestions for next phrase of the campaign
Date: Mon, 23 Jun 2008 13:04:54 +1000
From: John.Carter@aph.gov.au
To: upholding.peoples.rights@hotmail.com
Dear Mr Daming He
Why are you sending emails to members of the committee? They will not be answered. Some will be deleted. The rest will be sent on to me for disposal. No one is interested any longer in this matter. You need to turn your energies to more productive activities. 
 

John Carter 
Secretary 
Senate Employment, Workplace Relations 
and Education Committee 
Ph: 02 6277 3520 
Fax: 02 6277 5706 

-----Original Message-----
From: Cream, Wendy (Sen G. Sterle) On Behalf Of Sefton, Briony (Sen G. Sterle)
Sent: Monday, 23 June 2008 12:15 PM
To: Carter, John (SEN)
Subject: FW: Seeking suggestions for next phrase of the campaign
-----Original Message-----
From: Daming He [mailto:] 
Sent: Monday, 23 June 2008 8:02 AM
To: Sterle, Glenn (Senator)
Cc: Sefton, Briony (Sen G. Sterle)
Subject: Seeking suggestions for next phrase of the campaign
Dear Senator Sterle
Should Australians at work have rights to obey the laws and Constitution? The petition has virtually raised this question. What is your answer for this question?
You have supported the petition. However, after reading my email to Mr Carter of 26 May, you failed to deny you knowingly supported the fraudulent reasons in Mr Carter’s letter of 15 May and provide any excuses for doing that. I am puzzled. The reasons for you to support the fraudulent reasons must be too awkward to disclose.
On 19 June I talked to Mr Carter. He didn’t have intention to deny at all that he knowingly gave the fraudulent reasons in his letter of 15 May. He said I was banging my head against a brick wall because of separation of power. Obviously, it is an excuse. If it were true he would have clearly written it in his letter of 15 May. I said to him the committee accepted to the effect that the Full Court’s interpretation that Australians ought to complain about workplace illegalities ‘only to a Court or Tribunal’ was legitimate interpretation of the laws. As no laws allow Australians to complain about workplace illegalities ‘only to a Court or Tribunal’ the committee should make inquiries about it and urge the parliament to fix the constitutional problem by enacting laws to allow Australians complain about workplace illegalities ‘only to a Court or Tribunal’.
Mr Carter advised me I should seek advices from constitutional lawyers. I told him we sought opinions from famous constitutional law professor in Sydney University, George Williams. Then Mr Carter advised me the committee’s decision was final and the case would not be reopened, I have to go to other jurisdictions or avenues. Apparently, he accepts our opinion that Australians’ constitutional rights are affected by the Full Court’s interpretation of the unlawful dismissal laws.
The committee mainly comprised of bipartisan senators. Where could we go? Someone suggests that we campaign for a referendum on this issue. Others argue demonstrations will work as the Constitution has given Australians at work constitutional right to obey the laws and Constitution. Someone proposes that a hunger strike in front of the Parliament House will be a good kick start for next phrase of the campaign for:
a.         Australians’ constitutional right to obey the laws and Constitution at work        
b.         This country operates under the rule of law. 
If you have any other way to solve the constitutional problem and uphold the constitutional principles for the best interests of workers, Labor and yourself, please give your advice. 
Thank you for having supported the petition. Your support of the petition indicates you really want to uphold Australians’ constitutional rights to obey the laws at work. 
I look forward to receiving your suggestions.
Yours sincerely
Daming He
From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au
CC: eet.sen@aph.gov.au
Subject: In Response to Your Letter of 15 May
Date: Mon, 26 May 2008 13:35:10 +1000 From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au
CC: eet.sen@aph.gov.au
Subject: In Response to Your Letter of 15 May
Date: Mon, 26 May 2008 13:35:10 +1000From: upholding.peoples.rights@hotmail.com 
To: john.carter@aph.gov.au
CC: eet.sen@aph.gov.au

Subject: In Response to your letter of 15 May

Date: Mon, 26 May 2008 13:35:10 +1000

Dear Mr Carter

I refer to your letter of 15 May 2008. I don’t exactly know how you presented the matter to the committee. However, according to your letter, you have missed the most important issue of the petition, and made some apparent mistakes, which might amount to misleading conduct. So I have to provide correct information to the committee.

A.
Unlawful dismissal or ‘unfair dismissal’?

2.
You might say unfair dismissal cases have no constitutional connection. It clearly shows what your intention was. You are wrong to say Hilda Zhang’s case is an ‘unfair dismissal case’. Finkelstein J summarised the case as ‘termination of employment – unlawful reason’ in the judgment that you refer to. The petition states the case is an ‘unlawful termination case’. I cannot find where ‘the unfair dismissal case’ comes from and cannot figure out any reason for you to make such a mistake except you were trying to make misleading comments. 

B.
Whether ‘the issues have been fully covered’?

3.
The first request of the petition is to ‘ensure that employees’ rights under the Constitution are upheld by the laws and courts’. Your letter does not touch it let alone provides any response to the virtual question arisen from the first request, which is whether Australians’ constitutional right to obey the laws at work are ensured under Zhang v The Royal Australia]n Chemical Institute Inc [2005] FCAFC 99 (3 June 2005).

4.
‘Do you believe Australians ought to complain about workplace illegalities ‘only to a Court or Tribunal’?’ This is the last question I asked in my previous email of 5 May 2008. Maybe it is easier for you to ignore the Full Court’s interpretation of the unlawful dismissal laws in Zhang’s case, but unfortunately, no lawyers, no Australians at work can ignore the Full Court’s interpretation. This is the point of the petition. That is why so many people, organisations, political parties, parliamentarians and local governments have supported the petition. You do not show that you have turned your mind to this request. How can we reckon your letter as a ‘final’ response on the request?

5.
While the Constitution requests Australians at work to obey the laws, the Full Court demands Australians to complain about workplace illegalities ‘only to a Court or Tribunal’. As no laws request and allow workers to do that, for the time being, Australians have no right to obey the laws at work in accordance with the Full Court’s requirement. 

6.
There are many reasons of why we want to stick to the principle. For example:

(1)
If you were a worker who had been injured because his superior had breached safety regulation, you would have felt the pain due to no right to obey the laws at work 

(2)
If you were a retiree investing in HIH and OneTel, you would have lost your saving from your whole work life because the employees of HIH and OneTel had no right to obey the laws

(3)
If you were a lawmaker you would have been frustrated realizing all hard work, generations’ struggle, had been undermined by wrongful interpretation

(4)
Taxpayers will be disappointed to find out that millions dollars have been wasted on making laws that Australians at work have no right to obey at all

(5)
As Australian you might feel to be shamed by AWB scandal because the employees of AWB have no right to obey the laws

(6)
You might be overwhelmed by knowing Australians have no right to obey the laws at work if you respect the laws and Constitution.

7.
Whether millions Australians have no right to obey the laws at work for the time being is an ‘extraordinary circumstance’? Please provide criteria for ‘extraordinary circumstance’.  

8.
We aren’t able to figure out the reasons of why you do not address the most important issue in the petition bearing in mind many members of the committee have supported the petition. Please provide reasons.

9.
May I suggest:  the reason is the matter is a serious and complex one and the committee needs extra assistance and time to conclude this request?  

C.
‘The tenor of judicial comments’

10.
 Comparing the judicial comments in SZJIT v Minister for Immigration & Citizenship & Anor [2008] HCATrans 109 (29 February 2008) (the comments are: 

‘The applicant’s draft notice of appeal does not advance any question of law that would justify a grant of special leave to appeal. There was no jurisdictional error in the conclusion of the Tribunal, and no reason to doubt the correctness of the judgment of the Federal Court’.)

whit Zhang v The Royal Australian Chemical Institute Inc [2006] HCATrans 227 (10 May 2006), (the comment are: 

‘The documents filed by the applicant do not demonstrate that there are prospects of her showing error in the reasoning of the courts below sufficient to justify a grant of special leave to appeal in any of the applications’.)

you will find that the judicial comments on Zhang’s case clearly suggest, or that you can readily deduce: 

(1)
The applicant advances some questions of law close to justify a grant of special leave to appeal, however due to no ‘sufficient’ evidences from neither the Government nor Parliament to ‘demonstrate’ that they did not agree with the Full Court’s interpretation let alone considered it was of public importance 

(2)
Nevertheless, there are reasons to doubt the correctness of the judgment of the courts below, and

(3)
there are jurisdictional error in the conclusion of the courts below.

11.
The judicial comments on Zhang’s case are the best tenor you can get when an application for special leave to appeal is dismissed. 

12.
If you say: the judicial comments on SZJIT’s case as mentioned above ‘suggest that no recommendation the committee might make to the Senate urging a plea to the Attorney-General would succeed’, it is not objective to deduce the same interpretation for the judicial comments on Zhang’s case as the judicial comments on SZJIT’s case are poles apart from the judicial comments on Zhang’s case.

13.
Furthermore, the High Court’s wording is: ‘do not demonstrate’; however, you altered it to ‘fail to demonstrate’. (Is that a part of your misleading tactics?) As we had not got supported from any parliamentarians at that time, the High Court held to the effect that we ‘do not demonstrate’ ‘sufficient’ evidence to doubt that the Parliament would not accept the Full Court’s interpretation.

14.
It was not: ‘fail to demonstrate’ because it was not our responsibility to demonstrate whether the Government accept the Full Court’s interpretation or not. Our duty was to provide our opinion. It is the Attorney-General’s responsibility to decide whether the Government accepts the Full Court’s interpretation and consider whether the constitutional matter is of public importance. It was the junior solicitor failed to raise the constitutional matter to the then Attorney-General, subsequently, the then Attorney-General failed to show ‘a desire to intervene’. 

15.
Another mistake is you state incorrectly that Justices Gummow and Hayden’s transcript for decision in relation to special leave to appeal is ‘the judgment’ of the case. To simply prove that you can search published judgments on the High Court’s website. There is no judgement for Hilda Zhang’s case. There is only transcript for decision on not granting special leave to appeal.

16.
Ultimately, only the peoples’ representatives, the members of parliament, have the right, in a sense, to say what is the Parliament’s intention and judge what is of public importance. Now we have many parliamentarians’ support for the petition. That is ‘sufficient’ enough for granting special leave to appeal according to ‘[t]he tenor of the judiciary comments’. 

D.
The High Court Registry’s advice

17.
The Registry’s advice does point out where the problem is: ‘s 78B notices were given’, but ‘No Attorney-General has indicated a desire to intervene’ as straight pointed out by the Justices.

18.
Apparently you notice the High Court did not mention the Full Court’s interpretation of the unlawful dismissal laws, so follow suit. However, the difference is the High Court Registry subsequently directed us the proper way (even though it is a long way due to no intervention from Attorney-General) to solve the constitutional matter (by getting the Attorney-General’s intervention), but you show no attention to solve the constitutional matter by making misleading comments and errors and saying: ‘There is no further adviser or assistance we can offer you’. 

19.
Obviously the High Court leaves the Full Court’s interpretation to the Government and Parliament. Whether the Full Court’s interpretation is wrong or right is up to the Government and Parliament themselves. Is it correct to say the Full Court has interpreted the Parliament’s intention not the High Court’s intention? 

20.
The implication of section 78B of the Judiciary Act 1903 is the Government and Parliament keep the right to have a say in court what their intentions are with respect of the laws enacted by themselves. The High Court can reasonably assume that no response from the Attorney-General means that the Government has not got any problem with the Full Court’s interpretation. Knowing the Government agreed with the Full Court’s interpretation, the High Court still could not agree with it. 

21.
Could you please consider the questions below?

(1)
What other thing could the High Court do as arbitrator when we argued the Full Court’s interpretation of the unlawful dismissal laws was incorrect and the Government apparently did not accept our argument by showing no desire to intervene, especially given the then Government was overhauling industrial relations laws at that time? 

(2)
Would the High Court be further frustrated if it assumed the Government deliberately put the High Court in the situation to guess what the Government’s intention would be? 

In particulars

(a).
In 2004 Senate inquired into legal aid and access to justice, and found at 10.48: 

‘Judicial officers and registry staff experience high levels of stress and frustration when dealing with litigants in person, because of the difficulty of holding a fair balance between the represented and unrepresented parties.

The perceived tension between judicial impartiality and the need to help litigants in person meant that a number of judges and Registrars thought that their role as presiding officer was compromised by the presence of a litigant in person.’

(b).
According to the Senate’s finding above, there are reasons, which are:

(i)
 ‘Judicial officers and registry staff experience high levels of stress and frustration’ and 

(ii)
‘judges and Registrars thought that their role as presiding officer was compromised’,

for the High Court Registry to encourage us to question why the Attorney-General failed to show ‘a desire to intervene’ in the proceedings in relation to Australians’ constitutional right to obey the laws at work. To avoid unnecessary stress and frustration, and judiciary role to be compromised the High Court did not have choice except requesting us to first get the Government’s intervention. 

22.
If the Senate does not accept the Full Court’s interpretation, the then Attorney-General might excuse himself by saying that he did not make the decision. Could you find any reasonable excuse for the committee? (May I suggest your excuse for the committee may be: the committee only considers whether your letter itself is OK or not, nothing else. So you have to provide misleading information and disallow me to contact the members of the committee. Will constituents, who are overwhelmed, disappointed, shamed, frustrated and hurt, as outlined at [6] above, accept such excuse?) If you cannot find legitimate excuse to give to the constituents, the subsequent question is: do you want constituents to believe that the Senators in the committee accept the Full Court’s interpretation. If that is the case, constituents may ask:

a)
why do parliamentarians make laws, when they do not give Australian at work the right to obey the laws. 

b)
does they just keep themselves busy and frustrate the High Court’s Justices and people who respect the laws and Constitution?

23.
The Registry’s advice directs us toward the cause of the problem. The Government and Parliament take the final and paramount responsibility for telling what their intention are and for assessing what matter is of public importance, which is the criteria enacted by parliament for the High Court to grant special leave to appeal (sect 35A(a)(i) Judicial Act 1903, parliament does not request the High Court to deal with all questions of law arisen from courts below). The High Court Registry wants the Government and Parliament to take their duties. The Government has to be accountable to the Parliament. The Parliament has to be accountable to the constituents.

24.
The implication of the Registry’s advice is the Registry’s understanding of the tenor of the judicial comment on the case is different with yours. The Registry’s advice suggests Senate urging a plea to the Attorney General can succeed. If your understanding is really different from the Registry’s, do you need to make misleading comments and errors? 

E.
‘Context’ for ‘junior solicitor’

25.
The junior solicitor stated: ‘If special leave to appeal is granted, the Attorney-General might decide to intervene in the appeal’. Clearly, the junior solicitor identified constitutional matter, and considered the High Court had reasons for granting special leave to appeal. However, he could not make a decision of intervention for the then Attorney-General. The then Attorney-General’s office’s advice is: no document showed that the Attorney-General decided personally not to intervene. It is clear the matter was not properly handed after the junior solicitor had verified the constitutional matter and considered the High Court might have reasons for granting special leave to appeal. The junior solicitor seemly suggested he did not have the capacity to bother the then Attorney-General to make the decision himself, (s 78A of the Judicial Act 1903 requests Attorney-General to make the decision.), if the High Court had granted special leave to appeal, the junior solicitor then would have had the evidence to request the Attorney-General to consider intervention.

26.
What the junior solicitor did not know is it is incorrect to wait the High Court to express its opinion. The Attorney-General ought to express his opinion to the High Court because the High Court is arbitrator. The junior solicitor breached section 78B of the Judicial Act 1903 as he had no legitimate capacity to make such decision in respect of the constitutional matter? 

27.
The fact is the Attorney-General’s Department cannot provide any reasons for its decision not to intervene. Put another way they have no legitimate reason for not intervening. Is it strange that the committee does not want to find out why the decision was made without any legitimate reasons and how the matter was handed when it was relevant to Australians’ constitutional right to obey the laws at work? 

F.
Responses in principle from Senator Troeth, shadow WR minister and WR minister 

28.
The final words of Senator Troeth’s first response (email of 21 December 2007) are: 

‘Senator Troeth is not a member of the new, Labor Government. In your latest email, you state that your goal is for the Government to seek an opinion from the High Court regarding what you term the ‘constitutional right at work’. Given this, I could only suggest that you bring your concerns to the attention of Labor parliamentarians, in particular the Commonwealth Attorney-General, Mr Robert McClelland, and the Victorian Attorney-General, Mr Rob Hulls’. 

29.
Having read my emails, Senator Troeth, in her email of 31 January 2008, expressed to the effect that she did not think, that ‘an employer can lawfully displace the duty of an employee to obey the laws’. Giving advice in respect of Hilda Zhang’s legal right, Senator Troeth expressed to the effect that justice had been denied Hilda Zhang.

30.
Please verify whether those are the Senator Troeth’s principles you referred to.

31.
The shadow minister for workplace relation, the Deputy Leader of the Opposition, states: ‘I believe that a number of the issues you raised with respect to the constitutional right to obey the law at work deserve some attention, especially given that, according to your correspondence, so many Labor member of parliament have previously support your petition’.

32.
The minister for workplace relation, the Deputy Prime Minister, states: ‘I am advised that the Office of the Attorney-General informed you …… no further question of intervention arises in relation to the matter. As a result, the Government can take no further action with respect to Ms Zhang’s application for unlawful dismissal. 
In addition, Senator Marshall has advised me that your petition was presented in the Senate on 11 September 2007. …… The committee will decide whether further action will be taken in relation to the petition’. She clearly suggests: if the committee does not ‘fail to’ raise ‘further question of intervention’, the government can take further action. The Attorney-General’s Office’s advice suggests they understand ‘the tenor of the judicial comments on the case’ is the Senate urge a plea to the Attorney General can succeed. 

G.
Summary

33.
Do you believe: all Senators really want Australians at work have right to obey the laws passed by them? If your answer is: yes, or unclear in one way or another, we will try our best to assist you and the committee members to understand the matter for the best interest of Australians and the committee because workers have been denied justice due to no right to obey the laws. 

I hope the above responses are helpful and look forward to hearing from you.

Yours sincerely

Daming He

Cc: members of committee
From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au

Date: Mon, 5 May 2008 13:20:19 +1000

Subject: Re: Concerns over your advice

Dear Mr Carter,

Ref: 
Petition regarding workers’ constitutional rights arising from unlawful termination case of Hilda Zhang, presented by Senator Marshall on 11 September 2007

Thank you very much for taking time to consider the matter. You advised me that you had not got any opinion about my previous email. I would like to summarise the matter in concerns. 

A Full Court’s interpretation of unlawful dismissal laws has caused a constitutional problem or created a legal loophole, which is Australians are requested to complain about workplace illegalities ‘only to a Court or Tribunal’ while for the time being no laws request or allow Australians to do so. 
The questions are:

1.
What is the merit of the laws, while Australians have no right to obey those laws at work? (As Australians have no right to obey the laws at work for the time being, apparently, the merit of those laws is diminished.)

2.
Do you believe Australians have constitutional right to obey the laws at work? (If the answer is no, a particular law ought to be enacted, which is employers’ instructions prevail over the rules, regulations, laws and Constitution at workplace. For the time being Australians at work are bond by the cover clause 5 of the Constitution.)

3.
Do you believe that Australians ought to complain about workplace illegalities ‘only to a Court or Tribunal’ or that the Government and Parliament have to amend the unlawful dismissal laws in accordance with the Full Court’s interpretation?  (If the answer is yes, a particular law ought to be enacted to request and allow Australians to complain about workplace illegalities ‘only to a Court or Tribunal’.)

It is hard to image or clarify why Australians have to face the dilemma (cannot obey the laws at work) everyday without the details of a real case. 

Please do not hesitate to inform me, if you have any further concerns. 

The backgrounds of the petition are attached. 

I look forward to hearing from you.

Yours sincerely

Daming He

Enc

Cc:
the Committee Members

From: upholding.peoples.rights@hotmail.com
To: john.carter@aph.gov.au

Subject: Concerns over your advice

Date: Thu, 3 April 2008 09:41:15 +1000

Dear Mr Carter,

Ref: 
Petition regarding workers’ constitutional rights arising from unlawful termination case of Hilda Zhang, presented by Senator Marshall on 11 September 2007

I refer to the matter above and our communications in March. You advised me that it was improper for the Senators to inquiry about the Government’s business and a matter that had been before the Courts. An email to that effect had been sent to all Committees. So having concern over your advice I asked you to disclose your email and the source of your information. You advised me to wait the Committee’s formal decision. 

Believing the Committees must been fully informed, I would like to express my concerns.

One may say it is improper for the Senators to be too fussy about the Government’s business. As many Senators’ inquiries recorded in the Hansard, it is incorrect to say generally that it is improper for the Senators to inquiry about the Government’s business. 

If inquiring the matter in relation to Australians’ constitutional right to obey law at work, it might lead to:

a.
enacting particular laws to allow Australians to complain about workplace illegalities ‘only to a Court or Tribunal’, if considering that it is constitutional, or

b.
requesting the Attorney-General’s department to disclose its reasons for no intervention, if considering that ‘only to a Court or Tribunal’ is unconstitutional, and 

c.
assessing the reasons, and

d.
amending the unlawful dismissal laws, if considering that they are unconstitutional due to the Full Court’s interpretation, which is legitimate,  or 

e.
requesting the High Court to arbitrate whether the unlawful dismissal laws are unconstitutional due to the Full Court’s interpretation, if considering that the Government and Parliament have no intention whatsoever to request Australians complain about workplace illegalities ‘only to a Court or Tribunal’.

The Full Court’s interpretation requests Australians to complain about workplace illegalities ‘only to a Court or Tribunal’. As no laws allow and request Australians to complain about workplace illegalities ‘only to a Court or Tribunal’ for the moment, the legal loophole is that for the time being Australians cannot complain about workplace illegalities. Therefore, the unlawful dismissal laws with the Full Court’s interpretation deprive of Australians’ constitutional right to obey law at work. 

The bizarre situation is all Australians including all lawyers have to follow the interpretation that no Parliamentarians agree with.

The 1st question is whether the Committees agree with the Full Court’s interpretation. Put another way, does the Government and Parliament have genius intention to request Australians to complain about workplace illegalities ‘only to a Court or Tribunal’? Labor Committees and Democrats Committee have supported the petition. Implicitly, they disagree with the Full Court’s interpretation. 

The 2nd question is whether the unlawful dismissal laws with the Full Court’s interpretation diminish or deprive of Australians’ constitutional right to obey law at work. The Committees who have supported the petition apparently hold that Australians’ constitutional rights have been affected by the Full Court’s interpretation. 

The 3rd question is whether the Government and Parliament ought to leave the unlawful dismissal laws with the Full Court’s interpretation there for the moment despite it has affected Australians’ constitutional rights. It might depend on an assessment of constitutional significance of the matter. The Committees who have supported the petition implicitly hold the matter has constitutional significance. 

The former Attorney-General did not doubt that this was a constitutional matter and that Australians’ constitutional right to obey law at work had been affected by the Full Court’s interpretation. Deciding to wait and see (‘If special leave to appeal is granted, the Attorney-General might decide to intervene in the appeal’ is the formal response from Australian Government Solicitor in relation to the constitutional matter) means that the Attorney-General’s Department and Australian Government Solicitor did not deny the constitutional significance of the matter. However, they could not make a final decision for the elected former Attorney-General in relation to the constitutional significance of the matter. 

The 4th question is what thing ought to be done about the matter, while it has constitutional significance. The petition request virtually: 

1.
the Government and Parliament to amend the unlawful dismissal laws in accordance with both of the Constitution and the Full Court’s interpretation, or

2.
the Government and Parliament to request the High Court to arbitrate whether the unlawful dismissal laws or the Full Court’s interpretation is unconstitutional.

For the second request, the High Court Registry’s advice is that the Government and Parliament are able to request the High Court to do so.

The Attorney-General’s Department has not changed its decision to wait and see, and said, ‘no further question of intervention arises (from the Parliament) in relation to the matter. As a result, the Government can take no further action with respect to Ms Zhang’s application for unlawful dismissal’. If the Department held that the Parliamentarians could not raise further question of intervention, it would have said that no further question of intervention can be raised. Anyway, ultimately it is the Parliamentarians’ responsibilities to decide what is of public importance.

The 5th question is whether ordinary Australians and the Parliamentarians have moral, legal and constitutional obligations to respect and uphold laws and the Constitution, particularly when a matter affects themselves or their constituents. You are advising the Committees that it is improper for them to do anything even though they believe they have moral, legal and constitutional obligations to do something about it. Please kindly provide your reasons so we can fully discuss them. The Committees are entitled to make fully informed decisions.

Without fully addressing above issues, just saying, it is improper for the Senators to make any inquiry about the matter that had been before the Courts. It clearly suggests that the Senators have no moral, legal and constitutional obligations and legitimate power to make any inquiry about it. It is improper and may amount to misleading. 

I would be more than happy to assist you and the Committees to be fully informed bearing in mind:

a.
over 10 millions Australians’ constitutional right and the constitutional principle that this country operates under the rule of law are at stake
b.
many people, organisations, political parties, parliamentarians and local governments have supported the petition.

Thank you very much for your information and advice. I look forward to hearing from you in respect to above concerns.

Yours sincerely,

Daming He

Cc: the Committees
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